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REAL ESTATE REGULATORY LOOK AHEAD 2017 

As we usher in the New Year, there is much uncertainty concerning the regulatory outlook more generally, 

especially in light of the impending change in administration at the national level.  Here are several key 

issues on the horizon for the real estate industry in 2017: 

 Anti-Money Laundering.  Foreign-owned U.S. real estate holdings have been the subject of ever-

increasing government and regulatory scrutiny, as well as significant press coverage, and this is 

expected to continue in the coming year.  With several highly publicized forfeiture proceedings 

and the July 2016 expansion of Financial Crimes Enforcement Network (FinCEN) Geographic 

Targeting Orders (which require title insurance companies to identify the beneficial owners behind 

limited liability companies and other legal entities used to pay cash for high-end residential real 

estate) to additional regions in New York, Florida, California, and Texas, we expect there to be 

continued (and increased) scrutiny on foreign investment in real estate transactions. 

In light of this and other developments, it also appears likely that 2017 may see further expansion 

of anti-money laundering compliance requirements in the real estate sector. 

 Construction Safety.  In 2015, New York County (Manhattan) District Attorney Cyrus Vance, Jr. 

announced that construction safety is a high-priority focus of his Office, as evidenced by his 

formation of the Construction Fraud Task Force and recent high-profile indictments and 

prosecutions of building owners, contractors, and subcontractors, among others.  In 2016, the 

Construction Fraud Task Force secured convictions of a general contractor, excavation 

subcontractor, and foreman for, among other things, criminally negligent homicide and reckless 

endangerment, following the collapse of a Meatpacking District construction site and the resulting 

death of a construction worker.  Similarly, in February 2016, a building owner, contractor, and 

three other individuals were indicted and charged with manslaughter in the second degree and 

criminally negligent homicide, among other counts, following an East Village gas explosion that 

killed two individuals and leveled three buildings.  DA Vance also established the Construction 

Safety Community Project, which encourages workers to recognize safety hazards and report 

them to law enforcement agencies by taking photos and videos and filing reports on incidents. 

DA Vance’s office likely will continue to focus on construction safety in 2017, and will continue to 

use whistleblowers to prompt and assist in investigations.  Some state legislators remain 

concerned about the issue, and plan to introduce legislation targeting the construction industry.  

The proposed legislation would amend the state penal code and create specific violations and 

increase penalties for disobeying safety rules.  Similarly, the New York City Council is set to 

consider a set of bills entitled the Construction Safety Act that will, among other things, improve 

the existing tracking system for construction site accidents and identify and penalize builders and 

contractors who violate the safety code. 
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 Anti-Corruption.  While many anticipate that there will be an enforcement slowdown in 2017 in 

certain sectors, the investigation and prosecution of Foreign Corrupt Practices Act (FCPA) cases 

will continue apace.  Strong compliance programs and internal controls, as well as voluntary 

disclosure and cooperation, continue to be key factors taken into account by regulators when 

assessing enforcement and potential penalties, and should be a focus for any developer or asset 

owner interacting with government officials in high-risk jurisdictions.  Conducting adequate due 

diligence prior to investing is imperative. 

In addition, following some high-profile matters and media coverage regarding its success, it can 

be expected that the DOJ Kleptocracy Asset Recovery Initiative, established in 2010 to 

investigate corruption by foreign officials and recover stolen assets laundered in the U.S., will 

continue to uncover instances in which real estate assets were used as a safe haven for 

embezzled funds.  As a result, industry participants may find themselves involved in 

investigations focused on money laundering, or dealing with prosecutors seeking to forfeit real 

estate assets in civil or criminal forfeiture proceedings. 

 Cybercrime.  Cybersecurity is cited as the number one concern of most business leaders today.  

This concern results from the proliferation of cybercriminals and hacker teams targeting public 

companies and financial institutions for customer data, account numbers, passwords, and other 

personal identifying information.  However, there is also potential civil and regulatory exposure 

associated with these cyberattacks and companies’ failure to implement appropriate controls to 

prevent and/or detect a cyberattack.  While regulatory oversight in this area is rapidly developing, 

it is clear that all companies (public and private, large and small) should be focused on adopting 

best practices in this area, regardless of whether an existing regulation or law presently  

requires it. 

In considering security risks, real estate companies need to recognize that focusing on the 

physical security of their properties is not enough.  Because that security can be affected by a 

cyberbreach, and that technology could then be used to affect building operations, resources 

should be devoted to protecting the company’s IT systems as well.  This will help protect 

businesses, and will also position them for future regulation and potential litigation. 

 Leveraged Lending.  The most recent Shared National Credit Program (SNCP) Report issued in 

late 2016 by the federal bank regulatory agencies addressed their views on the current state of 

leveraged lending, and, as such, provided key insights into the regulatory approach to this market 

in 2017.  The SNCP Report found, among other things, the incidence of non-pass loan 

originations reduced to a de minimis level.  Bank examiners also reported continued progress 

toward full compliance with underwriting and risk management expectations set forth in the 2013 

interagency leverage lending guidance and subsequently issued frequently asked 

questions documents. 

However, the SNCP Report noted that some gaps between industry practices and guidance 

remain, which “require continued attention by the agencies.”  Bank examiners again raised 

concerns about borrowers’ capacity to repay certain new originations – both underwritten and 

refinanced loans – if economic conditions deteriorated, or if interest rates rose to historical norms.  

The regulatory agencies continue to be concerned that any downturn in the economy would likely 

result in a significant increase in the already considerable adversely rated leveraged lending 

exposure, especially considering the limited financial flexibility present in many of the credits not 
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currently adversely rated.  Further, the SNCP Report asserted that some weaknesses in 

underwriting practices persist; examiners observed structures with ineffective or no covenants, 

liberal repayment terms, and incremental debt provisions that allow for increased debt, which may 

inhibit deleveraging capacity and dilute senior secured creditor positions. 

Finally, incremental facilities continue to draw regulators attention because of increased use, 

often in conjunction with relaxation of other structural elements such as covenants and restricted 

payments.  The SNCP Report observed that use of incremental facilities may also suggest that 

existing lenders are willing to share priority of claims with more aggressive lenders, effectively 

outsourcing a bank’s risk appetite and diminishing internal underwriting controls. 

 Public Corruption.  Particularly in New York, where recent years have seen the prosecution and 

convictions of Dean Skelos, former Majority Leader of the New York State Senate, and Sheldon 

Silver, former Speaker of the New York State Assembly, there will be continued focus by both 

local and federal prosecutors on “pay to play” activities, particularly those involving lucrative 

development deals that depend upon city or state approval.  Pending high-profile public 

corruption investigations involving New York state and municipal officials have already ensnared 

some in the real estate industry, and it is expected that those investigations and others will 

continue into 2017. 

 Minority-Owned and Women-Owned Business Enterprises (“MWBE”).  Providing opportunities for 

minority-owned and women-owned business enterprises has been an ongoing initiative for the 

Cuomo and de Blasio administrations.  In 2014, however, a New York state grand jury issued a 

report finding that certain individuals and corporations in the construction industry committed 

fraud in relation to meeting MWBE requirements in government agency contracts.  Although there 

have been no high-profile indictments issued by DA Vance’s office since the report, in August of 

last year, the U.S. Attorney for the Southern District of New York obtained a conviction against the 

steel contractor for the World Trade Center site and its CEO for fraudulently claiming that certain 

work was performed by a MWBE joint venture.  Other investigations are reported to be ongoing 

and will continue into 2017. 

 Condominium Conversions and Cooperative Offering Plan Fraud.   Over the past few years, the 

New York Attorney General has made a concerted effort to scrutinize condominium conversions 

and other transactions involving cooperative apartments, using its Martin Act powers to 

investigate and pursue claims relating to allegedly improper conversions.  In one highly publicized 

case, which was resolved in late 2015 with a significant settlement that upended a planned 

condominium conversion and returned a Manhattan cooperative to rent stabilization, the NYAG’s 

Real Estate Finance Bureau pursued a fraud investigation and secured retroactive dissolution of 

the cooperative due to the sponsor’s alleged failure to sell cooperative shares to new tenants 

over the past two decades.  In other recent cases, the NYAG has aggressively pursued claims 

against legal professionals in connection with false offering plan materials. 

Given the NYAG’s stated focus on protecting tenant rights and concern that sponsors not use the 

cooperative form to achieve an exemption from rent stabilization for apartments intended for 

rental purposes, we expect further scrutiny of conversions and other transactions involving 

cooperatives in which a significant number of the existing units remain owned by sponsors or 

their affiliates.  We expect this to be a particular area of focus in neighborhoods that currently are 
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desirable for condominium conversion or market-rate rentals, but which were less attractive for 

purchases in the 1980s or 1990s, when cooperative plans were initially filed. 

 EB-5 Financing.  Much attention in the latter part of 2016 was focused on the EB-5 immigration 

investor program and whether it would be extended following a short-term renewal that extended 

its life until mid-December.  News that Congress extended the program until April of this year was 

a relief to many, and should provide the time needed to get a new bill passed.  It is likely that any 

new bill will raise minimum investment requirements and include increased program integrity 

measures in response to significant fraud accusations that have been made in recent months, as 

well as other material changes.  In January, the agency tasked with overseeing the program, the 

U.S. Citizenship and Immigration Services, jointly issued a proposed rule with the U.S. 

Department of Homeland Security to revise the program’s regulations by, among other things, 

increasing oversight of investment offerings. 

And, of course, there will be continued focus and enforcement actions by the SEC relating to EB-

5 financing, making it important for borrowers to ensure that they are undertaking appropriate due 

diligence on Regional Centers and any third party marketers that they may use in connection with 

EB-5 financing, as well as receiving appropriate counsel regarding program requirements and 

investor disclosures, among other things. 

 Housing Finance Reform.  A significant omission in the Dodd-Frank Act was reform of the nation’s 

housing finance system, notably the government sponsored entities (GSE) – Fannie Mae and 

Freddie Mac – each of which was placed into receivership during the 2008 financial crises.  While 

legislation addressing GSE reform is difficult, reform is possible in 2017.  Versions of the PATH 

Act were previously introduced in the House and Senate to end the receiverships of Fannie Mae 

and Freddie Mac and reform the home mortgage market.  Notwithstanding studies to the contrary, 

the Chairman of the House Financial Services Committee, Jeb Hensarling, has espoused that the 

Community Reinvestment Act (CRA), which requires banks to meet the needs of borrowers in all 

segments of their communities, including low- and moderate-income neighborhoods, was a cause 

of the 2008 financial crises, along with federally mandated affordable housing goals implemented 

by Fannie Mae and Freddie Mac.  Chairman Hensarling has argued that the CRA compelled 

banks to relax their traditional underwriting practices in favor of more “flexible” criteria. These 

subjective standards were then applied to all borrowers, not just low-income individuals, leading 

to a surge in lower-quality loans.  To remedy such issue, Chairman Hensarling introduced 

legislation to repeal the CRA in order to reduce significant compliance costs to all banks, 

especially community banks.  Accordingly, it is conceivable that modifications to the CRA could be 

a part of any financial reform in 2017. 

In light of the above, it is important for real estate companies to be mindful of how regulators’ activities 

and areas of focus may impact their business.  It will certainly be interesting to see what unfolds in these 

areas in 2017. 

* * * 



Fried Frank Client Memorandum 

New York        Washington, DC        London        Paris        Frankfurt        friedfrank.com 

5 

Authors: 

Lisa Bebchick 

V. Gerard Comizio 

Michael Gershberg 

Stephen Juris 

Steven Witzel 

Elizabeth Kozlowski 

This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its contents. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or an attorney listed below: 

Contacts: 

Washington, D.C. 

V. Gerard Comizio +1.202.639.7450 v.gerard.comizio@friedfrank.com 

Michael T. Gershberg +1.202.639.7085 michael.gershberg@friedfrank.com 

James D. Wareham +1.202.639.7040 james.wareham@friedfrank.com 

New York 

Evan T. Barr +1.212.859.8951 evan.barr@friedfrank.com  

Lisa H. Bebchick +1.212.859.8013 lisa.bebchick@friedfrank.com 

Lawrence Gerschwer +1.212.859.8815 lawrence.gerschwer@friedfrank.com 

Stephen M. Juris +1.212.859.8935 stephen.juris@friedfrank.com 

Janice Mac Avoy +1.212.859.8182 janice.macavoy@friedfrank.com 

Steven M. Witzel +1.212.859.8592 steven.witzel@friedfrank.com  

London 

James Kitching +44.20.7972.6295 james.kitching@friedfrank.com 

 

http://www.friedfrank.com/index.cfm?pageID=42&itemID=1909&more=1
mailto:v.gerard.comizio@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=1583&more=1
mailto:michael.gershberg@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=1680&more=1
mailto:james.wareham@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=1663&more=1
mailto:evan.barr@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=138&more=1
mailto:lisa.bebchick@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=1659&more=1
mailto:lawrence.gerschwer@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=1628&more=1
mailto:stephen.juris@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=425&more=1
mailto:janice.macavoy@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=675
mailto:steven.witzel@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=1251&more=1
mailto:james.kitching@friedfrank.com

